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OFFICE OF ADMINISTRATIVE LAW JUDGES
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LAYNE HAM LTQN, . : DI SCRI M NATI ON  PROCEEDI NG
*Conpl ai nant |

Docket No. VA 83-46-D
MSHA Case No. NORT CD- 83-7

V.

STONE MOUNTAI N TRUCKI NG
COVPANY, | NC.,
Respondent

DEFAULT DEC SI ON

Bef or e: Judge Steffey

A prehearing order was issued on July 2, 1984, in the
above-entitled proceeding. That order thoroughly explained
to conplainant the procedures which are used to handle dis-
crimnation cases which are filed with the Comm ssion after
a conplainant has received a letter fromthe Mne Safety and
Heal th Adm nistration advising himthat its investigation of
the conmplaint filed with that agency has resulted in a find-
ing that no violation of section 105(c)(l) of the Federa
Mne Safety and Health Act of 1977 has occurred. The prehear-
ing order provided that conplainant would be given until
August 1, 1984, to advise nme as to whether he had obtained an
attorney to represent himin this proceeding. The order ex-
pl ai ned that conplainant is not required to obtain an attorney
to represent him but that if he decided to do so, that deci-
sion would have to be nade by August 1, 1984, so that the
attorney would have time to prepare for a hearing to be held
in Cctober or November 1984.

Addi tionally, counsel for respondent served conplai nant
on June 5, 1984, with some interrogatories which conplainant
has failed to answer. The prehearing order of July 2 ex-
Elained di scovery procedures to conplainant and stated that

e would be required to answer the questions asked b% r espond-
ent's counsel by August 15, 1984, regardless of whether he

had decided to obtain an attorney to represent himin this
proceeding. Counsel for respondent filed on July 2, 1984, a
notion requesting that | issue a show cause order to conpl ai n-
ant requiring himto show cause, pursuant to 29 C.F.R § 2700.
63(a), why his conplaint should not be dismssed for failure
to regly to respondent's interrogatories. | explained on

Bage of the prehearing order that a show cause order woul d

e issued if conplainant failed to answer the interrogatories
and that the conplaint would be dismssed if conplainant
failed to provide a satisfactory reply to the show cause order.
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"The dates of August 1 and August 15, 1984, passed w t hout
ny receiving a reply from conpl ai nant as to whether he had ob-
tained an attorney to represent himand without his submtting
answers to respondent's interrogatories. Therefore, on Septem
ber 5, 1984, a show cause order was issued requiring conplain-
ant to explain in witing by September 24, 1984, why his com
pl aint should not be dismssed for failure to provide the in-
formation requested in the prehearing order issued July 2,

1984. The return receipt in the official file shows that com
| ai nant received the show cause order on Septenber 11, 1984,
ut | have received no reply to the show cause order. _ Conse-
quently, pursuant to section 2700.63(a) of the Comm ssion's
rules of procedure, | find respondent to be in default and the

conplaint in this proceeding will be dism ssed as hereinafter
or der ed.

Respondent's counsel filed on Septenber 6, 1984, a notion
requesting that the conplaint be dismssed for failure of com-
plainant t0 answer respondent's interrogatories by August 15,
1984, as required by the prehearing order of July 2, 1984. In-
asmuch as the motion to dismss is based upon the default pro-
visions of section 2700.63(a), ny finding of conplainant in
default and dism ssing the conplaint under section 2700.63(a)

may be interpreted as O]granting respondent's notion to dismss,
as hereinafter provided.

VWHEREFORE, it is ordered:

(A) The conplaint filed in Docket No. VA 83-46-D is dis-
m ssed for the reason that conplai nant has been found to be in
default for failure to reply to the show cause order issued
Septenber 5, 1984, in this proceeding.

(B) Respondent's notion to dismss filed Septenber 6,
1984, is granted and all further proceedings in Docket No.
VA 83-46-D are term nated.

Richard C. Steffey

Adm ni strative Law Judge

-
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